Robert and William Strangs, James Dykes, Robert 9. f. 4. A4 
Gilmour, Robert Lindſay, Robert Baird, Robert Feiler.. 


Steven, and Thomas Gilmour, portioners of Jack- 
town; John Steven, An Couper, Robert 
Strang, and Robert Baird, ioners of News 
lands; and James Shaw portioner 
part of the lands of Allartown ; 
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The PETITION of Sr Willam Maxwell of 
, Calderwood, Baronet, 255 


parts (as particularly deſcribed in their title-deeds) 

of the ten-pound land of. Jacktown, and four-pound 

land of Newlands and Allartown, holding of Sir 
William Maxwell of Calderwood,. for payment and perform- 
ance of the reſpective feu · duties, and other preſtations ſpeci- 
fied in the Reddendos of their charters, each of which contains 
likewiſe this clauſe: © Et cum aftritis multuris molendino 
mo, conſtructo aut conſtruends, infra viginti libratas ter- 
— A d rarum 


F HE reſpondents ſtand infeft reſpectively in certain 
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rarum mearum de Drippis et Jacktown, mei molendini ſol- 
vi ſolitis et conſuetis.“ | | 

Sundry differences having aroſe between the petitioner and 
the reſpondents reſpecting the preſtations incumbent upon 
them to the petitioner by their charters, and particularly as 
to the nature of the thirlage they were liable in to his mill, 
mutual declarators were raiſed; and the ſame having come 
before your Lordſhips upon a prepared ſtate, you, of 


Aug. 1. 1965.this date, pronounced an interlocutor ; which, in ſo far as 


reſpects the point now in iſſue, is in the following words: 
“ Find, That as the teind payable to the college of Glaſgow 
« is payable in rental-bolls of meal; therefore that the oats 
for ſaid meal muſt be grinded at the purſuer's mill, and 
that the ſame was liable to pay intown-multure.“ | 
That the reſpondents having preferred a petition againſt 
this interlocutor, your Lordſhips, upon adviſing the ſame, 


Nor. 25.1965. with anſwers, by your interlocutor of this date, found, © That 


the teinds of the petitioners lands are not aſtricted to the 
« reſpondent's mill.” | 

Againſt this interlocutor Sir William Maxwell hath reclaim- 
ed, and your Lordſhips have ordained the petition to be ſeen 
and anſwered. In obedience to. which this is humbly offered 
on behalf of the reſpondents. + 1 9 

And the reſpondents do, with all ſubmiſſion, apprehend, 
that the interlocutor reclaimed againſt is founded upon ob- 
- vious and ſolid principles, viz, That where lands are aſtrict- 
ed to a mill, the tithes of ſuch lands are not comprehended 
in the thirlage, unleſs where the tithes of the lands do belong 
to the heritors, or to the proprietor of the mill, prior to the 


aſtrition ; becauſe no perſon can be preſumed or underſtood 


to aſtrict to a mill what does not belong to himſelf, and over 
which he has no power, which is undoubtedly the caſe with 
regard to the tithes of lands belonging to a titular, different 
from the proprietor of either the dominant or ſervile tenement. 
This doctrine is clearly laid down by Lord Stair, lib. 2. 
tit. 7. § 17. where he ſays, Thirlage of lands to another 
>» Rn 


UW Et 
* man's mill, doth not infer a thirlage of the teinds of theſe 

„lands, though acquired by the heritor who thirled theſe 

lands. And he cites a decifion, July 27. 1635, Laird of A. Li 3 
Innerwick contra Hamiltons; in which caſe it was expreſsly ſo / FP 
found; and that the heritor's afterwards acquiring a right to * ,**©** ,7 
his tithes, did not in the leaſt extend or enlarge the thirlage ; 4. 5. 6 [JOY 
but that as the teinds were excepted de ſua natura from the , 


thirlage, they remained ſo, notwithſtanding the perſon thir- OMe inven g | 


led afterwards acquired a right to them, een, 1 
Upon the ſame principles it was likewiſe determined, 18th 
November 1697, Robert Garden contra Thomas Watſon, collect- n 
ed by Lord Fountainhall. In this caſe the thirlage was of 7 C Aeg 
emnia grana creſcentia ; and deduction having been ſought for /4..43 U 5 -;44 
horſe-corn and teind, the Lords allowed the ſame, where the "WR". | 
right to the teind was not in the heritor's perſon. And in *©**77; ho. 


' 
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two - caſes, the one collected by Durie, 21ſt March 1737, f. Ped, | 


Cuthbert contra Town of Inverneſs, and the other by Lord Stair, . Of FIR .- Lag | 


7th June 1676, Pittarro contra Stewart, teinds were found . LL 
to be a deduction, without diſtinguiſhing whether they belong 7 1 8 2 
to the owners of the lands aſtricted or not. a J 351 
Upon the foreſaid principles, eſtabliſhed by ſo many autho- .. 4, ca, © 
rities, the reſpondents may with ſome confidence maintain, 0 22 1 
that the teinds of their lands are in this caſe exeemed fromm tote 


the foreſaid aſtriction. The teinds of their lands do now be- Le, A I, WO 


long to the _ of Glaſgow as titulars, and did formerly 4- 92 
belong to the bi 


lued; the college of Glaſgow, as appears from the certificate 4. 


— © SOA a 
Can Prey 


in proceſs, have been in uſe to execute an inhibition yearly 2. 
at the church-door of the pariſh of Kilbryde, within which 
pariſh the lands lie; and as the college might in conſequence 
thereof draw yearly the tenth ſheaf, it is, with ſubmiſſion, 
evident that no multure can be demanded therefor. 

No tranſaQtion between the predeceſſors of the petitioner 
and reſpondents could unpoſe a burden or ſervitude upon the 
fruits of the ground, in ſo far as the ſame did not belong to 

them, 


op. Their teinds to this day are not vas = . A. | 
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them, but were the property of the titular ; and as no act or 

deed of theirs could aſtrict the tithes, ſo neither can it be pre- 

ſumed that any ſuch thing was meant or intended by the 

parties, but that the ſtock and not the teind was meant to be 
thirled. 

And indeed this ſeems to be the natural import and con- 
ſtruction of the clauſe in the charter by which the aſtriction 
is created. Teinds are conſidered as a ſeparatum tenementum, 
diſtin from the ſtock ; which does not paſs as part and per- 
tinent, but muſt be expreſſed. The petitioner's predeceſſor 
who feued out the lands in queſtion, was proprietor of the 
ſtock only; and therefore when he feus our the ſtock to his 
vaſſal, and in the ſame grant aſtricts them to his own mill, in 
ſound reaſon and conſtruction no more can be underſtood to 


have been meant to be aſtricted than the ſubjects feued. As 


it was not in his power to carry the aſtriction further; ſo, in 
- ſound conſtruction, it cannot be underſtood that more was 
meant or intended. | 

The petitioner, in this caſe, admits, that it was not in the 
power of the petitioner or his vaſſals to thirl the teind : but 
he ſays, that it was in their power to thirl their poſſeſſion of 
the teind ; -and that though they could not prejudge the col- 
lege right to draw the igſa corpora ; yet an obligation could 
be laid upon the vaſſals to grind at the ſuperior's mill their 
whole corns, as long as they were allowed to poſſeſs and in- 
tromit with the teind : and it is faid, that the conſtant uſage 
of bringing their whole corns to the petitioner's mill, is ſuf- 
I to ſhow that ſuch was the agreement of parties in this 
caſe, | 

But as the petitioner admits, that the thirlage in this caſe 
cannot hurt the titular's right, but that he might draw his 
teinds when he thought proper; and that the vaſſals in ſuch 
caſe would not be liable to the ſuperior in any warrandice; it 
muſt occur to your Lordſhips to be a very ſtrange ſort of a 
right that is here ſuppoſed to be created in favour of the ſu- 


perior, 
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perior, when it totally depends upon a third party. — The 
caſes put in the petition, of a wadlſetter, a liferenter, or a tackſ- 
man, thirling the lands, or where the fee opens to the ſupe- 
rior in conſequence of the ward or nom entry, are extremely 
different. There the right of the perſons aſtricting being only 
temporary, the thirlage itſelf can only be temporary; but 
then the thirlage is fixed and certain, and muſt be effectual 
during the continuance of the temporary right: Whereas in 
the preſent caſe, by the petitioner's own admiſſion, it is total - 
ly dependent upon the will of a third party, in whoſe power 
it is every moment to render the thirlage altogether eluſory 
and ineffectual. 

Whether ſo ſtrange and anomalous a right could be created, 
is unneceſſary for the reſpondents to inquire; but they do 
humbly apprehend, that ſuch an agreement can never be pre- 
ſumed. Nothing leſs than the agreement itſelf, conceived in 
theſe very terms, could be held as ſufficient evidence of it.— 
In the preſent caſe, the conſtitution of the thirlage does ap- 
pear; and, as has been already obſerved, in ſound reaſon and 
conſtruction, it cannot be extended beyond the ſtock. — The 
ſuperior was only feuing out the ſtock to his vaſſals, and the 
thirlage cannot be extended beyond the ſubjects feued. 

It is therefore unneceſſary to enter into the-queſtion, What 
would be the effect of ſuch an agreement as is here ſuppoſed 
by the petitioner ? It is ſufficient to ſay, that no ſuch agree - 
ment does appear, nor any evidence of it: On the contrary, 
the conſtitution of the thirlage, in the different grants made 
by the petitioner's predeceſſors. to the reſpondents predeceſſors 
and authors, can admit of no ſuch conſtruction. 

Neither is it of any conſequence, nor could it be available 
to eſtabliſh ſo ſtrange a thirlage, although it did appear, that 
the reſpondents and their predeceſſors had brought their whole 
corns to their ſuperior's mill Such uſage could never have a 
ſtronger effect, than if there had been an expreſs conſtitution 
of a thirlage; and yet, * of the caſes above mentioned, 

it 


CLF 
it was found, that even where there was a thirlage of omnia 
rana creſcentia, the teinds under the foreſaid circumſtances 


did not fall under the aſtriction.—It was natural for vaſlals to 


bring the whole corns they had occaſion to grind to the mill 


of their ſuperior ; but as the thulage, by its conſtitution, did 


not extend to the teinds ; as the teinds are de ſua natura ex- 


cepted, their coming to the mill, in ſo far as reſpected the 


reinds, was res mere facultatis, and, however long conti- 
nued, would not be ſufficient to extend the thirlage. 
As the petitioner does therefore in this caſe admit, that the 


teinds themſelves are not thirled, and that the titular is at full 
liberty to draw and carry off the 10% corpora of the — 4 


when he thinks proper, without being ſubject to any thir- 


lage, the reſpondents cannot conceive, how their not drawing 


the tithes, can be available to the petitioner, or- extend the 
thirlage. If the titulars could themſelves draw the -2p/a corpo- 


ra, without being ſubje to the thirlage, they certainly can. 
ſell the ſame when drawn; and the purchaſer could as little be 


ſubject to the thirlage: And if fo, it is not eaſy to aſſign a 


reaſon, why different rules ſhould take place, if the titular, in 


place of drawing the ipſa corpora of the tithes, ſhould make a 


bargain yearly with the heritors. This is in eſſect, and in. 


ſubſtance, the ſame, as if the titular had firſt drawn the 7/a 
corpora of the tithes, and ſhould then have ſold them to the re- 
ſpective heritors for the compounded ſums. 

The petitioner ſays, That when the thirlage in queſtion was 
conſtituted, the perſons thirled did not deliver the igſa corpo- 
ra of the tithes to the titular, but were only obliged to deliver 
a certain number of bolls of meal; and that, in theſe cir- 


cumſtances, it was not unnatural to come under an aſtriction 


of omnia grana creſcentia. 

The conſtitution of the thirlage in queſtion appears to be of 
a very old date; ſo that it is quite uncertain how, or in what 
manner, the teinds were levied at that period. And' indeed 


it is nowiſe material to the queſtion. The petitioner admits, 


that 
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that the delivering of rental-bolls, would not hinder the titu- 
lar to draw the ipſa corpora when he thought proper; and 
therefore it cannot be preſumed, without evidence, that the 
parties would aſtrict what was not in their power. Ir is all a- 
long admitted, through the whole of the petition, that it is in 
the power of the titular totally to defeat and render ineffectual 
the aſtriction quoad the teinds: And it muſt ſurely appear to 
your Lordſhips to be very inconſiſtent with the idea of a right 
created in favour of the petitioner, when it altogether depends 
upon the will of a third party. 
The petitioner, though in this petition he ſeems now to 
give up the point, did formerly lay great ſtreſs upon the cir- 
cumſtance of the teinds having been paid in rental-bolls. It 
was ſaid for him, That as the teinds had been payable in 
rental-bolls for time immemorial, that- theſe rental-bolls be- 
hoved to be the rule in the caſe of a valuation; - So that there 
being in effect a valuation of theſe teinds, by which the ſame 
is aſcertained to be a certain number of rental-bolls deliver- 
able in meal, that therefore there can be no reaſon for ma- 
king any exemption from the thirlage on account of the 
teinds. 
It has been already obſerved, that the conſtitution of the 
thirlage in queſtion is of a very ancient date; and it does not 
appear in what manner the teinds were levied at that time. 
There is no evidence in what manner the teinds were paid to 
the biſhop at any period; and therefore the madus of payment 
to the college cannot be preſumed further back than the date 
of their on right. | 
In this view, it would be immaterial, whether the uſe of 
payment of the teinds in rental-bolls to the college was to be 
conſidered as equivalent to a valuation of the teinds or not. 
At the date of the conſtitution of this thirlage, no ſuch thing 
was known in the law, as a valuation of teinds; and there- - 
fore, as at the date of the aſtriction, the teinds of the lands in 
queſtion. neither were, nor could be valued, an after valuation 
1 could 
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could not extend or enlarge the aſtriction, without ſome new 
act or deed upon the part of the heritor, which in this caſe is 
not ſo much as alledged. | 

But, 2do, The whole of the argument proceeds upon the 
ſuppoſition, that it was neither in the power. of the college, 
nor of the reſpondents, to alter the ancient uſe of payment: 

Whereas it is evident, that the adminiſtrators of the college 
do not underſtand this to be the caſe.—The cuſtom of levying 
by an old rental, does not proceed in eonſequence of any per- 
petual or permanent agreement. On the contrary, it does ap- 
pear, that the college have been in uſe annually to execute 
inhibitions of tithes; and that the heritors do annually ap- 
ply to the factor to have the matter ſettled with them, who i 
generally agree to take what has been paid the preceding 
year; and fo the ancient uſage of payment has been long con- 
tinued, with regard to moſt of the heritors. | 

The reſpondents do humbly contend, 1n point of law, that 
neither they nor the college are bound to-continue the rental- 
bolls of meal; but that either of them may reſile from that 
uſage at pleaſure. Rental-bolls are ſuch as, by agreement be- 
tween the titular and the heritor, are paid as the price of the 
2p/a corpora of the tithes. But there is no law that hath ſaid, 
That-the payment of ſuch rental-bolls cannot be departed 
from at the pleaſure of either the titular or heritor. 

It has indeed been found, particularly 22d March 1626, 
Lennox contra Tennents, and 2oth February 1633, College of 
Glaſgow contra Stewart, both collected by Durie, that the 
uſe of payment of rental-bolls muſt be continued as the rule 
between the titular and the heritor, until one or other of them 
intimate a contrary reſolution, But theſe very deciſions are 
ſtrong authorities for the reſpondents, and clearly ſhow, that 
either the titular or heritor are at liberty to depart from ſuch 
uſe of payment, | | 

In the firſt of theſe caſes, the Lords found the defenders 
4ubjeR * to pay the ſaid rental-bolls, albeit the teinds ot the 
L corns 
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« corns growing extended not to that quantity; for the Lords. 
found them ſtill debtors thereof ay and while they made time- 


% ous intimation to the purſuer, or the perſon having right to the: 
&© teinds, that they would not remain obliged to pay the ſaid bolls,. 


* and offer him tending of the ſaid corns.” And in the other 
* the Lords repelled the offer made by the ſuſpender 
« to pay all the teinds the year libelled, which ſhall be pro- 
9 5 his teind extended to; notwithſtanding. whereof they 
found him ſubject in · payment of the rental-bolls acclaimed, 

40 albeit the teinds of the crop libelled did not extend to the ; 
quantity thereof; in reſpect the ſuſpender, before the time of 
« teinding the year libelled, did not intimate to the college, that 
&* he would not pay 0 rental. bolls, and require them to draw- 
* their teinds.” 

Your Lordſhips 1 obſerve, that in both thefe caſes, the 
ratio decidendi is laid upon this, That the heritor had not 
made intimation- to -the titular to draw his teinds for the 
year libelled ; but in both-theſe caſes, it is clearly ſuppoſed, : 
that it was in the power of the heritor to depart from the 
payment of theſe. rental-bells, and to . oblige the titular to 
draw the ipſa corpora-of the tithes when he thought proper. 

The ſtatute 1633 hath indeed ſaid, That where teinds 
are valued apart and ſeverally, there ſhall be a deduction of 
one fifth,.. commonly called the. Ning is caſe. But from thence. 
it will not follow, that rental-bolls are to be the rule in the. 
valuation, unleſs it proceeds: by the agreement of parties: for 
the caſe in the view of the ſtatute, when ſpeaking of tithes;. 
valued apart or ſeverally, is where the practice has ona of 
drawing the p/a corpora of the tithes; and that the value is to 
be fixed by a proof of what has. been drawn. for ſeven years, | 
back. 

Agreeable to theſe principles, it was determined by your 
Lordſhips, not many years ago, in two different inſtances; 
the one was between the college of Glaſgow and Sir John. 


Maxwell, where it was found, That the uſe of payment of 
0 rental- 
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rental bolls, did not exclude a valuation of tithes by the pre- 


ſent rent. The other was between the Earl of Morton and 
Captain Stewart of Dunearn; in which, after the court had 
refuſed to approve of a report of ſubcommiſſioners, on account 
of dereliction, and a contrary uſe of payment, it was pleaded, 


That the tithes ſhould be valued agreeable to the uſe of pay- 


ment by an old rental, with a deduQtion of a fifth part for 
the king's eaſe ; but the court found, that neither party was 
bound by the old rental longer than they thought proper; 
and that the valuation of the tithes muſt proceed upon a proof 
of the preſent rent. | 

The reſpondents therefore apprehend, that neither they nor 
the college are bound to continue the uſe of payment by the 
old rental; but that either of them may reſile therefrom, and 
purſue a valuation, to be aſcertained agreeable to the preſent 


rent of the lands; or the college may either inſiſt for, or the 


reſpondents offer, the ia corpora of the tithes. If the college 


is intitled to draw the ia corpora; yea, if the reſpondents are 


intitled to oblige them to accept of the ipſa corpora, until a 
valuation is brought; and if the petitioner himſelf admits, 
that the tithes'in that caſe could not be ſubjected to the thir- 
lage, it is, with ſubmiſſion, impoſſible to aſſign a good reaſon 


-why any agreement betwixt the titular and the heritor, rela- 


tive to theſe teinds, can enlarge the right of the proprietor of 
the mill. 

In oppoſition to the foreſaid authorities, and what, with 
ſubmiſſion, does appear to be the plain and ſolid principles 
of law, the petitioner hath had recourſe to three or four de- 
ciſions. And, in the firſt place, he appeals to the deciſion 
14th January 1662, Nicolſon contra feuers of Tillicoultry. 
But, with ſubmiſſion, it is not obvious what aid the petitioner 


can from thence draw. Both the caſe and judgment are ve- 


ry ſhortly ſtated. The words of the judgment is as follows. 


FThe Lords repel theſe alledgeances ; and ſuſtain the decreet 
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ee for all the corns, except ſeed, horſe- corn, and teind, which 
« tholed not fire and water, within the thirl.“ f 

The petitioner ſeems to conſider theſe laſt words as appli- 
cable only to the teinds; and that the import of the judg- 
ment therefore is, that ſuch teinds are only excepted which 
do not thole fire and water within the thirl; whereas it oc- 
curs to the reſpondents, that theſe words do more naturally 
apply to the whole articles mentioned in the interlocutor, as 
excepted from the thirlage ; that they are explanative of theſe 
articles; and that the interlocutor falls to be conſidered as if 
it had ſaid, That ſeed, horſe-corn, and teind, muſt be except- 
ed from the thirlage; becauſe, de ſua natura, they don't thole 
fire and water within the thirl. | | 

But, 2do, Even taking the interlocutor in the ſenſe con- 
tended for by the petitioner, it amounts to no more than this, 
that if the teinds are de facto grinded within the thirl, they 
muſt pay thirl-multures. But there is nothing in that inter- 
locutor from whence it can be inferred, that the heritor was 
under any obligation to grind the teinds at the mill : On the 
contrary, it would rather ſeem to ſuppoſe, that he was at li- 
berty to grind or not as he pleaſed. And this obſervation 
does likewiſe apply to the deciſion, 8th January 1 662, Stewart 
contra Feuers of Aberbaddenoch. 

As to the deciſion obſerved by Harcus, it is at any rate but 
a ſingle decifion ; and being contrary to what, with ſubmiſ- 
fon, appears to be a ſound and ſubſtantial principle in law 
and reaſon, ought not to be regarded. At the ſame time, it 
is obſervable, that it does not in that caſe appear, whether, at 
the time of the conſtitution of the thirlage, the teiads had not 
been valued, and converted into money, either by a decree 
-of valuation, or by the conſent and agreement of parties. It 
1s reaſonable to preſume that ſuch has been the caſe of this 
deciſion, as it will in that view be perfectly reconcilable with 
the ſound and ſolid principles of law. 

And 
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And as to the deciſion, Grierſon contra Gordon, it does not 
in that caſe appear that the heritor had not a richt to his own 
tithes, or that the titularity was not in the proprietor of the 


mill. 
Upon the whole, The reſpondents plea ſeems: to ſtand upon 


clear and ſolid grounds. The petitioner. himſelf admits, that 
the teinds in this caſe neither are nor could be thirled; that 
it is in the power of the titular to draw the p/a corpora of the 
tithes, in which caſe they would be liable to no aſtriction 
and if fo, it is not eaſy to conceive upon what principle of 
law or reaſon the petitioner can avail: himſelf of any private 
bargain betwixt the titular and reſpondents, whereby they get 
a ſum of money in place of drawing the tithes themſelves. if 
the titular could have drawn. the tithes, ' and ſold them to 2 
third party without being ſubject to any thirlage, it is not eaſy 
to conceive why the reſpondents ſhould be in a worſe ſituation 
than any other perſon, purchaſing the p/a-corpora of the tithes 
from. * titular, would have dend 
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